Group Exercises on Hybrid Forms of ADR

Common Facts

Your client, a New York-based electrical subcontractor, is embroiled in a dispute with a general contractor, over who is responsible for extra work performed under a contract for a residential home remodeling.  About $180,000 is at issue.  The parties’ contract calls for arbitration before a single arbitrator, to be administered by the American Arbitration Association under its Construction Industry Arbitration Rules.  Your client is furious that AAA closed its New York Regional office, with case administration services now being handled out of a “case processing center” in Providence, Rhode Island.  He wants the case to be administered by JAMS in New York City.  JAMS has agreed to provide services, and the other side has already agreed to move the case to JAMS.  

Group 1 Additional Facts

Your client tells you that, as long as the parties are deviating from the dispute resolution provision in the contract, he would like first to mediate and, if that fails, go to arbitration.  If the case goes to arbitration, then he wants the arbitrator to “just take our figure or their figure, that’s it.”  

Questions:   1) What has your client just described?  2) What are the benefits?  3) What are the drawbacks?  4) Are there any variations you should suggest to/discuss with your client?

Group 2 Additional Facts

The parties attempted to mediate their dispute, but reached an impasse.  In the mediation, the general contractor offered to split the extra cost 50-50, with each side absorbing $90,000 of the cost of the extra work.  Your client is willing to pay no more than $25,000.  This was as far as things got, before the mediation broke off.  Your client tells you that, as long as the parties are deviating from the dispute resolution provision in the contract, he would like to mitigate risk somewhat by limiting the arbitrator to awarding no more than either side’s last offer.  In other words, the losing party would have to pay at least $25,000 but no more than $90,000.  

Questions:   1) What has your client just described?  2) What are the benefits?  3) What are the drawbacks?  4) Are there any variations you should suggest to/discuss with your client?

